
Legal Framework and Overview 
 

Discretionary Licensing 
 
The Housing Act 2004 enables Local Authorities to designate areas as subject to 
discretionary licensing. There are two types of discretionary licensing schemes; 
Additional Licensing and Selective Licensing.  
 
Selective Licensing 
 
Section 80 of the 2004 Housing Act gives powers to designate areas, or the whole 
area as subject to selective licensing in respect of privately rented accommodation, 
provided certain conditions are met. This enables Local Authorities to extend the 
benefits of licensing beyond Mandatory Licensable properties. It focuses on 
improving the management of privately rented properties. 
 
The area being proposed for designation must contain more than the national 
average of 19% Private rented sector stock. The scheme can apply for up to 5 years 
and a licence fee is paid by the landlord.  
 
Once designated as a Selective Licensing Scheme, the landlord of every privately 
rented property in the identified area/s would be required to be licensed. Each 
licence would contain mandatory conditions set by the legislation, as well as 
conditions which can be determined locally and driven by the objectives of the 
proposed scheme.  

Under the current legislation, any designation which comprises of more than 20% of 
the total housing stock in the area required approval from the Secretary of State.  
 
A selective licensing designation may be made if the area to which it relates satisfies 
one of the following conditions:  
 

 low housing demand (or is likely to become such an area) 

 a significant and persistent problem caused by anti-social behaviour 

 poor property conditions 

 high levels of migration 

 high level of deprivation 

 high levels of crime 
 
The designation must be consistent with the housing strategy and it must be 
evidenced that there is a co-ordinated approach to homelessness, empty properties 
and ASB affecting the PRS. The role of partners must also be demonstrated. Section 
80 (6) (b) of the Act also requires evidence that “some or all of the private sector 
landlords who have let premises in the area are failing to take action to combat such 
problems that it would be appropriate for them to take.”  



 
Additional Licensing 
 
Sections 56 & 57 of the Housing Act 2004 provide local authorities with the power to 
designate areas as being subject to an Additional HMO Licensing Scheme in relation 
to some or all of the HMO properties in that area which are not already subject to 
Mandatory HMO Licensing. 
 
For example, a local authority could extend licensing to include all HMOs in a 
specific area, or the whole district, to include those not covered by mandatory 
licensing where properties are occupied by 3 or 4 people from 2 or more households.  
 
Additional Licensing also allows additional conditions to be set and determined 
locally.  
 
In applying an additional licensing scheme the local authority must: 

 

 consider that a significant proportion of the HMOs (that will be subject to the 
proposed designation) in the area are being managed sufficiently 
ineffectively as to give rise, or likely to give rise, to one or more particular 
problems either for those occupying the HMOs or for members of the 
public.  

 consider whether there are any other courses of action available to them 
that might provide an effective method of dealing with the problem or 
problems in question.  

 consider that the making of the designation will significantly assist them to 
deal with the problem or problems.  

 
 
Exemptions 
 

There are some exemptions which apply to discretionary licensing schemes;  
 

(a) Properties already licensed as an HMO under 
the existing mandatory scheme  

(b) Properties let by a Local Authority or registered 
social landlord 

(c) Properties already subject to a management 
order or empty dwelling management order 

(d) Properties subject to a Temporary Exemption 
Notice 

(e) Holiday lets 
(f) Tenancies under a long lease and business 

tenancies 
 

Licence Fees 
 
Local Authorities set the level of the licence fees that landlords pay. Fee structures 
must be transparent and should cover the actual cost of administering the scheme. 



They can include the cost of taking action to make landlords comply with a scheme – 
either in applying for a licence or in meeting the conditions of the licence.  
 
Designation Process 

 
Consultation is a statutory requirement before designating a discretionary licensing 
area. The statutory requirement is 10 weeks.  
 
Schemes which designate more than 20% of the total PRS stock in the local 
authority area must obtain approval from the Secretary of State before proceeding 
with the designation. This will be the case for the BCP proposed schemes. 
 
Once Secretary of State approval is granted, the authority must give notice of the 
intention to designate for a period of 12 weeks before any scheme can be 
implemented.  
 
 
 
 


